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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
Revenue Code in effect for the year at issue. The decision to be
entered is not reviewabl e by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned a deficiency in petitioners' 1998
Federal incone tax of $2,558. The parties agree that respondent
correctly determ ned that petitioners have unreported i ncone of
$7 fromthe refund of State income tax for the prior year.

The issue remai ning for decision is whether petitioners are
entitled to deduct on Schedule A, Item zed Deducti ons,
educati onal expenses of $20,317. Respondent did not chall enge
petitioners' entitlenment to additional item zed deductions of
$3, 794. Because the amount of unchall enged item zed deducti ons
is less than the standard deduction, respondent allowed the
standard deduction in the deficiency determnation.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received in evidence
are incorporated herein by reference. At the tinme the petition
was filed, petitioners resided in York, South Carolina.

Backgr ound

Tracy L. MEuen (petitioner) earned a B. A degree, with
distinction, in mathematics and econom cs, from I ndi ana
University in 1992 and began working at Merrill Lynch (ML) the
sane year. Petitioner was enployed as a "financial analyst" at
M L. Financial analysts could remain at ML for a maxi numof 3
years, as did petitioner. To becone an "associate" at ML, a
candi date was required to have an M B. A degree. Petitioner |eft

ML in 1995.
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Petitioner went to work for Raynond Janes Financial, Inc.
(James), in June of 1995. Petitioner was hired as a financi al
anal yst with the corporate finance departnent of Janes. At the
time of her enploynent, the departnent described itself as
consi sting of "23 investnent bankers and eight financial
anal ysts". The financial analyst programat Janes was a 2- to 3-
year program In order to be an "associate" at Janes, an MB. A
degree was required.

In the investnent banking industry during the years 1995 and
1996, an M B. A degree was required to obtain a position as an
associate with an investnent banking firm

Anal ysts at James are eval uated according to fairly
subjective criteria such as: (a) Mastery of analytics; (b)
attention to detail; (c) teamwrk and positive attitude; and (d)
communi cation and | eadership skills.

Associ ates at Janmes are eval uated according to perfornmance
criteria grouped under five categories: (1) "General Performance
Expectations”; (2) "Recruiting and Team Bui |l di ng"; (3)
"Managenent and Supervi sion of Banki ng Anal ysts"; (4) "Execution
of Business"; and (5) "Business Generation”. Under the heading
"Managenent and Supervision of Banking Anal ysts", Janes
performance criteria state that associates are responsible for

supervising and training analysts. The criteria include a
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statenment that "The Associate is responsible for the quality of
the work produced by Anal ysts under their supervision."

Fi nanci al anal ysts and associ ates were not, however, always
assigned to all of the sane securities transactions. Sonetines
the work of the teamwas distributed so that an anal yst woul d
work only with a vice president or managing director on a
transaction without the invol venent of an associate. At Janes,
bot h anal ysts and associ ates received health insurance benefits
and section 401(k) benefits.

Wil e petitioner was working at Janmes, she was accepted at
the Kell ogg School of Managenent at Northwestern University
(Kellogg). Petitioner concluded that it was inpractical for her
to pursue an MB. A while she was enpl oyed because of the | ong
hours an analyst is required to work. Petitioner resigned her
position at Janes in June of 1996 to attend Kell ogg.

Wil e at Kellogg, petitioner, an exceptional student,
maj ored in marketing, "organi zational behavior", and finance.
She received her master of managenent degree in June of 1998.
During the period of 1996 through 1998, the master of managenent
degree at Kell ogg was the equival ent of the master of business
adm ni stration degree at other institutions.

After her graduation from Kellogg, petitioner did not return
to an investnent banking firmas an anal yst or associ ate.

Petitioner was hired by Spring Industries in Septenber of 1998.
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Spring Industries is a manufacturer of hone furnishings.
Petitioner was hired into the "CGeneral Managenent Progrant
(program). Candidates for the Spring Industries program were
required to have an M B. A or equivalent. As described by Spring
I ndustries, the program"is a proving ground for future top
executives" and "prepares associates for careers in nmarketing,
finance or operations managenent." \Wen petitioner conpleted the
programw th Spring Industries, she becane an "associ ate brand
manager".

On their joint Form 1040, U. S. Individual Incone Tax Return,
for 1998, petitioners deducted on Schedule A $20, 317 for
"REQUI RED EDUCATI ON' (havi ng reduced $21, 125 by $808, 2 percent
of reported adjusted gross incone).

Di scussi on

The Court decides this case on the preponderance of the
evi dence, regardless of the allocation of the burden of proof.
Section 7491! is therefore inoperative.

Petitioner argues that she was enployed as an "i nvest nent
banker” wth the ML and Janes conpani es, having the job title
"financial analyst". She did not abandon her trade or business

as an "investnent banker" by attending Kellogg for 2 years, she

1Sec. 7491 is effective with respect to court proceedi ngs
arising in connection with exam nations by the Conm ssi oner
comencing after July 22, 1998, the date of its enactnent by sec.
3001(a) of the Internal Revenue Service Restructuring and Reform
Act of 1998, Pub. L. 105-206, 112 Stat. 726.
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al l eges, and her nmaster's degree expenses were incurred to

mai ntai n and i nprove her skills. In the alternative, she asserts
that the expenditures were required as a condition to the
retention of an existing enploynent rel ationship, status, or rate
of conpensati on.

Section 162 allows a deduction for all ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. Although section 162 does not
explicitly nmention expenditures for education, section 1.162-5,
| ncome Tax Regs., provides objective tests for determ ning

whet her such expenditures are deductible. D az v. Conmm Ssioner,

70 T.C. 1067, 1072-1073 (1978), affd. w thout published opinion

607 F.2d 995 (2d G r. 1979); Taubnman v. Conm ssioner, 60 T.C

814, 817 (1973).

The general rule of the regulation allows the deduction of
educati onal expenses if the education maintains or inproves the
skills required by the individual in his or her enploynent or
ot her trade or business, or neets the express requirenents of the
enpl oyer or applicable law. Sec. 1.162-5(a), |Incone Tax Regs.

Section 1.162-5(b)(2) and (3), Incone Tax Regs., provides,
however, that if a taxpayer is pursuing a course of study that
meets the m ni num educational requirenments for qualification in
that enploynment or will qualify her for a new trade or business,

t he expenditures are not deducti bl e.
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Since the satisfaction of either of the two "disall owance"
tests will prohibit the deduction whether or not either of the
two "al |l owance" tests is nmet, the analysis of the Court wll
begin wwth the disallowance tests of section 1.162-5(b)(2) and
(3), Inconme Tax Regs.

Petitioner, in advancing her argunent, focuses on the
simlarities between her duties as a financial analyst and those
of the associates at the investnment banking firns of ML and
Janmes. She characterizes both positions as "investnent banking"
positions. The fact that an individual is already performng
service in an enploynent status, however, does not establish that
she has net the m ni mum educational requirenment for qualification
in that enploynent. Sec. 1.162-5(b)(2)(i), Income Tax Regs. The
m ni mum educati on necessary to qualify for a position nmust be
determ ned froma consideration of such factors as the
requi renents of the enployer, the applicable | aw and regul ati ons,
and the standards of the profession, trade, or business involved.

Davi dson v. Conmm ssioner, T.C. Menp. 1982-1109.

Al though the duties of the analyst and the associate
over | apped, the financial analyst position was, at both ML and
Janes, a subordinate tenporary position lasting for a maxi mnum of
3 years. The associate position at both conpanies was a
per manent career position that could | ead to higher |evel

positions in the investnent banking firm The Court notes al so
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that in corporate literature, Janes describes its corporate
finance department as consisting of "23 investnent bankers and
ei ght financial analysts”. The Court concludes that associ ates
are anong the "23 investnent bankers" and that James did not
consider the financial analysts as having yet achieved the status
of "investnent banker", even though in a broader sense they were
in the investnment banking business.

At ML, Janes, and in the investnent banking industry in
general, during the years 1995 to 1996, an M B. A degree was
required to obtain a position as an associ ate, an investnent
banker, wth an investnent banking firm Because the expenses at
i ssue were incurred and paid by petitioner in order to obtain a
degree neeting the m ni num educati onal requirenents for
qualification as set by her enployers and the industry in which
she was wor ki ng, they are nondeducti bl e personal expenditures.

See McCartin v. Conmi ssioner, T.C. Menp. 1987-159; Antuna V.

Comm ssioner, T.C Meno. 1977-435; sec. 1.162-5(b)(1), Income Tax

Regs.

Even if petitioner's MB. A was not the m ni num educati on
requi renent to be an investnent banker, if the degree would "I ead
to qualifying * * * [her] in a new trade or business", her
expenses are not deductible. Sec. 1.162-5(b)(3), Incone Tax
Regs. This rule applies even though the studies are required by

t he enpl oyer or applicable I aw, even though the taxpayer does not
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intend to enter the new field of endeavor, and even though the
taxpayer's duties are not significantly different after the
education fromwhat they had been before the education. Kersey

v. Comm ssioner, T.C Meno. 1993-641, affd. w thout published

opinion 50 F.3d 15 (9th G r. 1995); sec. 1.162-5(b)(1), Incone
Tax Regs.

| f the education qualifies the taxpayer to perform
significantly different tasks and activities than could be
performed before the education, the education qualifies the

t axpayer for a new trade or business. denn v. Conm ssioner, 62

T.C. 270, 275 (1974); Weiszmann v. Conmm ssioner, 52 T.C 1106,

1110 (1969), affd. per curiam443 F.2d 29 (9th Gr. 1971).
Therefore, if petitioner's master's degree qualified her to
performsignificantly different tasks and activities than she
performed before the education, the education qualified
petitioner for a new trade or business.

After petitioner obtained her master's degree in nmanagenent,
she did not obtain a position with an investnent banking firm
Petitioner was hired by Spring Industries, a manufacturer of hone
furnishings, into its "General Managenent Prograni. A
prerequisite to being hired under the programwas an MB. A or
equi val ent. The purpose of the general managenent programwas to
train future executives and prepare themfor careers in

mar keti ng, finance, or operations managenent.
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Petitioner argues that being hired into the general
managenent program did necessarily nmean an assi gnnent to upper
managenent would follow. Al though petitioner's education woul d
not by itself qualify her for a new profession, the regulation
requires only that the program of study being pursued "will |ead
to qualifying" petitioner in a new trade or business. Sec.
1.162-5(b)(3)(i), Incone Tax Regs. Paynents for education that
must be conbined wth an exam nation or experience to qualify a
t axpayer for a new trade or business are not deductible. See

Cristea v. Comm ssioner, T.C Menop. 1985-533 (and cases cited

t herein).

Fromthe record in this case, the Court concl udes that
petitioner's degree led to qualifying her to perform
significantly different tasks and activities than she perforned
before the education. The education therefore qualified
petitioner for a new trade or business.

Because petitioner's satisfaction of both "disall owance"
tests of section 1.162-5(b)(2) and (3), Incone Tax Regs., wll
prohi bit the deduction of her educational expenses, the Court
w Il not address respondent's argunent that petitioner was not
engaged in a trade or business in 1998.

To the extent the Court has not addressed other argunents
and contentions petitioner raised, the Court concludes they are

w thout nmerit. Respondent's determ nation that petitioners are
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not entitled to deduct the educational expenses at issue here is
sust ai ned.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




